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UNI TED STATES OF AMERI CA
NUCLEAR REGULATORY COWM SSI ON
+ + + + +
PETI TI ON REVI EW BOARD
BUSI NESS MEETI NG
+ + + + +
TUESDAY,
SEPTEMBER 17, 2003
+ + + + +
ROCKVI LLE, MARYLAND
+ + + + +
The neeting came to order at 3:00 p.m in Room

06B2 of One White Flint North, Rockville, Mryl and,
Eric Leeds, Chairman, presiding.
Present :
Eric Leeds, PRB Chairnman
Mel Field, Petition Manager
Her b Ber kow, NRR
Ant oni o Ferndanez, Esq., OCGC
Jon Hopki ns, Project Manager
Christine Lipa, Region 3
Monte Phyllis, Region 3
WIlliam Ruland, Division of Licensing Project

Managenent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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Al so Present:

Kevin Astroski, First Energy

Paul Gunter, Nucl ear Information and Resource Service
Dave Lochbaum Uni on of Concerned Scientists

Jim Riccio, Geenpeace

Angel a Thornbill, Esq., Representing First Energy

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|-N-D-E- X
Open Statenment, Eric Leeds, Chairnman
Statenment of Jim Riccio, Geenpeace
St at enent of Dave Lochbaum Union of
Concerned Scientists

Adj ourn .
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P-ROGEEDI-NGS
3:09 p.m

MR. FI ELDS: Let's go ahead and begin. MW
nane is Ml Fields. |"ve been assigned to be the
Petition Manager for this particular request by
G eenpeace on behal f of UCS and also the NIRS. W' re
transcribing the neeting, as youcantell andit would
help if anybody is naking a statenent to first
i ntroduce t hensel ves, just give Eric a hand, nake sure
t hat he's able to connect the statenent with the ri ght
person.

The transcript will be a suppl enent tothe
petition and we will note that in our process.

And with that | will turn it over to the
Chai rman of the PRB who is Eric Leeds.

CHAI RVAN LEEDS: Thank you, Mel. Perhaps
we should turn off our cells phones.

M5. LIPA: This is Christine Lipa from
Division 3. W can barely hear you. If you could
find a m crophone and nove a little bit closer, we'd
appreciate it, thank you.

CHAl RVAN LEEDS: We'll try to speak up.
Again, ny name is Eric Leeds. ['"'m the Petition
Chairman for this petition. M normal jobis I'mthe

Deputy Director in the Division of Licensing Project
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Management in the Ofice of Nuclear Reactor
Regul ation. The subject of this neeting is a 2206
petition submtted by G eenpeace on behalf of the
Nucl ear Information and Resources Service and the
Uni on of Concerned Scienti sts.

Col l ectively, we'll refer to you all as
the Petitioners and the petition was submtted on
August 25, 2003.

The purpose of this neeting is to all ow
the Petitioners to address the Petition Revi ew Board.
This is an opportunity for the Petitioners to provide
addi ti onal expl anati ons or support for their petition.
This is al so an opportunity for the staff and |icensee
to ask any clarifying questions.

The purpose of this nmeeting is not to
debate the nerits of the petition nor whether we agree
or disagree with the contents of the petition.

The Petitioners have requested that the
NRC take enforcenent actions against First Energy
Nucl ear Operating Conpany, the |icensee for Davis-
Besse Nucl ear Power Station in Cak Harbor, Chio and
the Petitioners also requested that the NRC suspend
the Davi s-Besse |icense and preclude plant restart
until certain conditions have been net.

Wth that as an introduction, I'dliketo

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

get into the heart of the neeting and seek to
under st and your petition fully and hear any cl arifying
i nformation you have for us.

We shoul d i ntroduce ourselves. |f we can,
Her b?

MR. BERKOWN Herb Berko, NRR

MR. FERNANDEZ: Antoni o Fernandez, OIC

MR  GUNTER: Paul Gunter, Nuclear
| nformati on and Resource Servi ce.

MR RICCO JimRiccio, Geenpeace.

MR. LOCHBAUM  David Lochbaum Union of
Concerned Scientists.

MR. RULAND: Bill Rul and, NRC, Division of
Li censing Project Managenent and |'m also the Vice
Chai rman of the Davis-Besse 0350 Panel .

MR. HOPKINS: John Hopkins, NRC Project
Manager assigned to Davi s-Besse.

MR. NELSON: Dave Nelson, NRC O fice of
Enf or cenment .

M5. SKAY: Donna Skay, NRR

M5. RALLEI GH: Kim Rall eigh, License
| nformati on Servi ce.

MR,  HUSTON: Roger Huston, Licensing
Support Services.

MR, GOLDBERG  Jack Gol dberg, NRC OGC.
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MR  HORNER: Dan Horner, MGawHi |l

Nucl ear Publications.
MR. BENNEY: Brian Benney, NRR
BOOTHE: Don Boot he, NRC.
BUPP: Mol ly, OGC.
FI ELDS: And from Region 2, we have?

LI PA:  Christine Lipa.

2 5 3 5 B

FI ELDS: And from the Davis-Besse
i censee?

MR ASTROSKI: Kevin Astroski.

M5. THORNHI LL: Angela Thornhill wth
Mor gan & Wood.

CHAI RVAN LEEDS: Anyway, why don't we get
started.

MR RICCOGC The petition is relatively
straight-forward. We're asking for an enforcenent
action taken against First Energy for failure to
comply with the requirements of the 50.54(f) Letter
from 1997.

There have been repeated instances and
NRC s own i nspection reports which have identified as
many as one thousand deficiencies in the design
licensing basis of Davis-Besse. That inspection
report was the premse for denying Congressman

Kusi nich's petition despite the fact that the NRC does
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not have, at least at this point the information in
hand which woul d basically provide backup for that
finding.

When we realized that we filed this other
petition in order to address those concerns and
address the fact that First Energy has repeatedly
m ssed opportunities to bring thenselves back into
conmpliance with their design licensing basis. W're
asking that the NRC fine First Energy. W're also
asking them for the nunerous |icensee event reports
t hat they've filed identifying design based
defi ci enci es dating back to the date of |icensure that
t hey be held accountable for those failures. And in
t hat process you fine them based upon the days that
t hey' ve been out of conpliance.

We are still seeking information fromthe
Agency. | have a Freedom of Information Act request
that's in to the NRC on this topic and |'ve only
gotten two cursory responses.

Additionally, |I've spoken with both Jack
Grobe and -- I"msorry, I'mforgetting the gentl eman's
nane. |It's Darryl from Sam Col lins' office.

CHAl RVAN LEEDS: Darryl Roberts.

MR. RICCI O Yes, seeking the information

to back up what was in your inspection reports. They
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have been unabl e to provide us with that information.
|'"msure it's now entangled with the FO A

Qur other concerns, basically revolve
around t he fact that absent conpliance wi th t he design
licensing basis, it is inpossible for this Agency to
det er m ne whet her or not the operation of that reactor
poses an undue threat to the public health and safety.

We are still seeking -- there were four
bull et points that canme out of a neeting at Davis-
Besse that tal ked about howthey -- first of all, they
wer e supposedly going to establish a tinme line for
identifying those deficiencies as a thousand design
based deficiencies; identify why their previous effort
to correct those problens have been unsuccessful
confirm that the previous ones were adequate; and
again evaluate why the design basis clarification
programhad fail ed to resol ve t hose i ssues previ ously.
Again, |1've not received any of that information

Agai n, that was the prem se for denying
M. Kucinich's petition, your systemheal th revi ews.
And so our concern is that again repeatedly, the NRC
has m ssed opportunities to enforce ot her requirenents
about the design basis at First Energy dating back
fromthe 1985 event that they had. They were supposed

to go back in and check the design basis. Cbviously,
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didn't cover it.

Again, after 1997, after the wake of the
M1l stone debacle, they went back in and the thing
that's truly of concern is that the very systemt hat
t hey i nspected during the 1997 time frame is the one
that's causi ng themsuch a headache now which is the
hi gh pressure injection.

And | fail to see how two different
i nspections can reach conpl et el y opposi te concl usi ons
on the operability of that system | woul d guess t hat
the i noperability determ nation that was the | ast one
that the NRC has nade is probably the correct one.

I"mat aloss as to understandi ng howt he
NRC coul d have missed it the first tinme or actually
how a |icensee could have m ssed and how NRC coul d
have basically approved it.

MR FI ELDS: A couple of tines you
nmentioned a thousand defi ci enci es.

MR RICCQO Right, that cones fromthe
NRC s own inspection report.

MR. FIELDS: And the inspection reports
says at the cl ose of the inspection, 200 had not been
correct ed.

MR RICCOO Right.

MR. FIELDS: So are you concerned about
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t he thousand or are you concerned about the 2007

MR RICCOO Gven the fact that NRC had
previ ously determ ned t hat t he hi gh pressure i njection
was sound and that it turns out not to be the case,
we're concerned about how all one thousand were
di sposi ti oned.

And gi ven the fact that we're findi ng that
t he ones that purportedly have been repaired have not
been repaired, that's what gives us concern that
perhaps the resolution of the 800 other items was
equal |y as weak.

MR. RULAND: You referred to a neeting,
t hought you had referred to a neeting that maybe this
i nspection report would turnto. Do you renenber when
t hat nmeeting occurred? O did | mss sonething?

MR RICCIO |I'msorry, where --

MR. RULAND: It was just when you were
goi ng over, tal king about this inspection report, it

sounded |like you were referring to a neeting.

MR RICCCO It wasn't a neeting. | had
a discussion with -- once |I stunbled across this by
conparing different inspection reports, | had

conversations with Region 3 and with Headquarters,
seeking answers and when | couldn't get answers,

that's when | filed the FOA Wen | didn't get the
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FOA information, that's when | filed the petition.

MR. RULAND: Ckay, | under st and.

CHAI RVAN LEEDS: But the questions that
you had asked Regi on 3 and of Headquarters, those are
the sanme questions that you' re asking here in the
petition?

MR, RICC O Wien | couldn't get the
answers from the Region 3 and from Headquarters,
that's what actually made ne decide to file this
petition because if they didn't have the -- actually,
| discussed this with Christine, if she remenbers. |
found it really problematic that the NRC had deni ed
t he Congressman's petition and actually having the
docunentation in hand that was the basis for that
deni al

CHAI RVAN LEEDS: Ri ght, and that certainly
i s docunented here in your petition.

MR RICCIO Additionally, we had asked - -
in those conversations | was |ooking for -- and the
neeting you're referring to was the neeting that NRC
hel d out at Cak Harbor and that's where | pulled the
i nformati on about the degraded, but operable. That's
one of thetag lines onthe -- apparently, the NRC had
asked First Energy how many systens they were having

degraded, but operable condition at restart and t hey
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wer e supposed to get back with Christine on that and
at least nmy |ast phone conversation with Christine,
they had failed to.

CHAI RVAN LEEDS: And t hat was your nunber
5 here, suspend the license and prohibit restart.

MR RCCOO Yes.

CHAI RVAN LEEDS: O Davi s-Besse with any
systens in a degraded, but operable condition.

MR RICCI QO Yes, and our perspective on
that is after being down for this extended period of
time, | see no reason why the NRC should allow this
reactor to start with any systens that are degraded.

MR. LOCKBAUM The only thing | woul d add
to what Jimsaid is our concern about the enforcenent
action for the inconplete or inaccurate response to
the 5054 F letter is that NRC needs to send a nessage
to the industry that the responses to 5054 F letters
and the maintenance of design base adequacies is
inmportant. If the licensee doesn't do a better job,
either by intent or by inconpetence, whatever the
reason for it, NRC shouldn't treat that wth
anbi val ence. The NRC needs to send a nessage that
t hat' s unaccept abl e.

It's not sinply a matter of collecting

noney because you don't get it, we don't get it, the
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Treasury gets it. W' re not concerned about that, but
in license renewal space, 10 CFR part 54, the NRC
changed its regulations on license renewal fromthe
| i censees showi ng that the current |icensing basis, or
coul d denonstrate that the current licensing basis is
met to acknow edge that the presunption going into
i cense renewal that plants nmeet the current |icensing
basis. If the Iicensees knowthat they can send in a
bogus answer or don't have to do a very good job to
ensure that it's a good answer, that assunption, that
presunption for license renewal spaceis very suspect.
Don't be surprised if you don't see that rai sed again
inlicense renewal space at this plant and el sewhere.

We haven't seen the NRC ei ther discipline
or el sewhere when there are signs that design basis of
those 5054 F responses were inadequate doing nuch
ot her than say just fix a fewthings that you' ve been
caught on. That doesn't seemto be doing very good.

CHAI RVAN  LEEDS: To nmake sure |
understand, let me repeat back to you and it's
interesting that youtieit to part 54 because it does
assume, part 54 does assune that the |licensing basis
is met.

MR. LOCKBAUM It didn't use to. It was

revi sed.
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CHAl RVAN LEEDS: Right, it was revised.

| remenber when that happened. And the issue hereis
and | think the words that you used were sending a
nessage to the industry that the industry needs to
understand that they have to neet their design basis
and neet the requirenments of the 5054 letter that we
sent on design basis. And that anything else is not
accept abl e.

VR. L OCKBAUM Absent t hat, t he
presunption in 10 CFR 54 is the NRC doesn't have nuch
grounds to do that. It's when you send out the 5054
F and you do ot her inspections and the |icensees know
they can take it seriously or not take it seriously
with no difference, no inpunity, then --

CHAlI RVAN LEEDS: 1t's underm ni ng part 54.

MR. LOCKBAUM Exactly.

CHAI RVAN LEEDS: That's not the way we
want the industry to operate.

MR. LOCKBAUM O even throughout t he part
54 --

CHAI RVAN LEEDS: Ri ght, even wit hout part
54. W under st and.

MR. RULAND: You referred to it as the
part 52 here. Is it 52 or 54? Does anybody renenber?

CHAl RVAN LEEDS: No, part 54 is license
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renewal .

MR. RULAND: Ckay, so that's a correction
to the letter.

MR. FIELDS: You item ze five specific
requests.

MR RICCIO Correct.

MR. FIELDS: And | pretty nuch understand
the basis for at |east four of them The fourth one
you say suspend the | i cense and prohi bit restart until
First Energy has updated the PRAto reflect the flaws
inits design and |icensing basis.

| got the inpressionthat you want themto
correct the flaws in their design basis before the
restart, but nowyou're saying don't let themrestart
until they have a PRAthat reflects the flaws. Wat's
the tie there? | don't understand.

MR. LOCKBAUM Today, the PRA reflect
operator errors, equipnment failures and other things
t hat happen. The PRA at Davi s-Besse doesn't refl ect
design errors, configurati on managenent errors of the
kind that are typified by the |ist of LARs that were
cited in the petition.

It's unrealistic to assune that all of
t hose have been identified. There are no ot her design

errors existing at that plant. The PRA shoul d refl ect
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t hat fact.

MR FIELDS: They can reflect the ones
that they found, but how could they -- if you're
saying there are ones they haven't found, how could
they be reflected in the PRA

MR. LOCKBAUM Sane way they handle
operator errors and equi pnent failures. You don't
assune that avalve failurew ||l only affect valves in
that systemany nore. You | ook at what's the rate of
equi pnent failures. VWhat's the rate of cool ant
per formance probl ens and you apply that in your PRAs.

| f you | ook at design errors, what's the
duration and frequency of having design errors that
compr om se equi prrent operability. Youthen apply that
in your PRAs. [It's not going to be a huge nunber,
hopefully, but it's not zero either as it is now

The PRA should reflect the reality that
they're reporting.

MR. FIELDS: Soif the flaws in the design
and licensing basis are indeed corrected, you still
woul d I'i ke to see those flaws reflected in their PRA?

CHAl RVAN LEEDS: No - -

MR. FI ELDS: Yes, that's what he's sayi ng.
That's the part | was a little confused about.

CHAl RVAN LEEDS: Then |I'm sorry, |I'm
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conf used.

MR. LOCKBAUM If you |ook today, if an
operator nmakes an error or equipnment breaks at a
pl ant, you still have to fix that. You don't get to
say well, ny PRA covers it so no big deal. So the
corrective action programis required under that 10
CFR part -- appendix B requires those things to be
fixed. Design are the same way. |If they happen, you
have to fix the design error that you' ve identified,
but the PRA should reflect that there can be other
ones out there.

CHAlI RVAN LEEDS: There can be ot her ones,
maybe not specifically the ones that they' ve
identified, corrected, those are fixed. But what |
heard you say was that there should be sone rate of
design errors assunmed in the PRA, just |ike you would
for operator error. Just like you would for an
equi pnent failure. Assunme that there's a slightly
different --

MR RICCOQO It'sslightly different than
the way we woul d have worded it.

CHAI RVAN LEEDS: So how do you want t hat
one identified? There's a request to have a PRA and
probably not just a Davis-Besse PRA, but PRAs to have

in it a conponent that would reflect the design
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errors. O do you want this specific request and t hen
the question is well, what is to be used for? Is it
a historical look? For this particular PRA to have
the flaws, the purpose of that PRA would be --

MR. LOCKBAUM  Well, first of all, what
we're asking for is that the PRA be reflected, be
revised to reflect the fact that design and | i censing
flaws exist inthe past and are likely to exist inthe
future that haven't yet beenidentified and corrected.
Sothere's still some uncorrected design errors at the
plant. The PRAs need to reflect that reality as they
do the reality of operator error and equipnent
failures.

The reasonit'sinportant goingforwardis
that the PRAs continue to be used to justify NOEDs,
STBs, significance and a | ot of other risk inforned
deci sions, regulatory decisions that this Agency
makes.

| f the PRAs are fl awed due to any reason,
then the value of those regulatory decisions is
impaired. So we want to upgrade the val ue of those
regul atory decisions by inproving the quality of the
PRA or renoving sone of the poor quality of the PRA,
however you want to characterize it.

CHAI RVAN LEEDS: Interesting. Al right,
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t hank you.

MR LOCKBAUM |Is that rewording --

MR R CC O It's a little bit of
rewordi ng, but it works.

MR RICOG | appreciate you asking the
guestion because we thought it was clear, but in
hi ndsi ght we see that it didn't convey what we really
wanted, so | appreciate it.

MR. RULAND: Do you know of any exanple
where sonething like this is attenpted, either in the
nucl ear industry or el sewhere?

MR RICC O No, we've been Kkind of
harping on the fact that the industry needs to redo
their PRAs for quite some tine. | don't -- we don't
knowthat it's been done yet and this is why we rai sed
it, routinely raised it.

MR. RULAND: And this is really kind of a
derivative of that. It's a piece of the PRA quality.
It's not the total PRA quality question, right, it's
just a piece of it, right?

MR LOCKBAUM That's correct.

CHAI RVAN LEEDS: Thank you. O her things
we shoul d know about ?

MR RICCIO That's basically it. Like

said | wish |l had nore information for you to add to
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this, but my FO A request has not been thoroughly --

CHAl RVAN LEEDS: Responded to.

MR RICC O Responded to and | suspect
that 1'Il be having nore stuff cone in.

CHAl RVAN LEEDS: Ckay.

MR. BERKO Wien your FO A request is
responded to, do you anticipate submtting a
suppl enment ?

MR RICOGC In the conversation we had
yesterday, | said | want to at |east hold that off.
It may be a possibility, given what |'ve seen so far.

MR. FI ELDS: Qur process allows for it, of

cour se.

MR RCCOO Yes.

MR. FIELDS: A couple of process kind of
guestions --

MR. RULAND: Coul d | ask a question before
you ask those. | think you said sonet hing about, Jim

a cursory response to your FO A?

MR RICCOQO It's a partial response.

MR. RULAND: Gkay. It's not that you have
a problemwith the way it was responded to --

MR RICCO Oh no, no, no. FOA branch
is one of the best parts of the Agency.

MR. RULAND: ['Il make sure to pass that
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along. We've got it on the record.

MR. RICCl O They' ve been wonder f ul
It's just that 1've only gotten a partial response.

MR RULAND: | just wanted to -- thanks.

MR. FI ELDS: As we send out
comuni cati ons, providing youthe status, it can be --
PRB decides to treat this as a 2.2 petition, we |ike
to mai ntainroutine communications. Shall | treat you
as a point of contact and you woul d di ssem nate the
information to the other two interested parties or do
you want nme to contact all three?

MR RICCQO Wy don't we, just because
|'"mgoing to be out of town quite often in the next
couple of nonths, so why don't we put all three, no
of f ense guys.

MR FIELDS: We'll start with that and it
becones cunbersonme, you guys can adjust it. How s
t hat ?

CHAI RVAN LEEDS: Does anyone el se have any
guesti ons?

MR. RULAND: How about the |icensee? Does
the |icensee have any questions?

MR ASTROSKI: No questions or coments.

MR. RULAND: Region 3?

M5. LI PA:  Nothing here, thank you.
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MR. RICCIO Christine, have you gotten a

response yet from First Energy.

MS. LI PA: Let me tell you what | know,
Jim You had asked about the |ist to prevent degrade
had been put on hol d?

MR R CCOQO Right.

M5. LIPA: | didn't have it in hand, but
the senior resident has been provided that 1ist.
Subsequently, | do have a list and t he changes as t hey
work things off the list. So that's the current
status of that.

Does that answer your question?

MR RICCO | suppose. I|Is NRCgoing to
allow themto restart in a degraded condition?

MS. LIPA: That's going to be detern ned.

MR RICCOO | tried.

MR. FI ELDS: The PRBw || nmeet on t he PRA,
but -- and first paper trail is the acknow edgenent
letter and the goal is within 5 weeks of the date of
the petition and we hope to neet that or be close to
it.

MR. RULAND: \When's that date?

MR. FIELDS: early Cctober.

CHAI RVAN LEEDS: Any ot her questions,

conments, requests?
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MR BERKO So | guess we can establish

that all three want to be on the service?

MR.  Fl ELDS: Conmuni cations on the
petitionitself, but we usually add Petitioners and of
course, we're assuming it's Petitioners to the
distribution for all comuni cati ons we have with the
l'i censee.

MR. RICC O Dave's already on it.
woul d like to added to that list. Al three.

CHAl RVAN LEEDS: All right, if you have
nothing further. | think the business portion of the
neeti ng has been concl uded.

Anyt hing el se for the business portion?
Thank you, gentl enen, thank you very much for com ng.

MR HOPKINS: We've concl uded t he busi ness
portion of the neeting, so we' re going to hang up now.
kay?

CHAl RVAN LEEDS: We're off the record.

(Wher eupon, at 3:35 p.m, the neeting was

concl uded.)
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